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JURISDICTIONAL STATEMENT
The Court of Appeals has jurisdiction over this appeal pursuant to Section 78-22(4), Utah Code Annotated 1953.
ISSUES PRESENTED FOR REVIEW
The following issues are presented for review:
1.

Did the trial court error in granting Alliance Funding Company's Motion

for Release of Funds.
STANDARD OF APPELLATE REVIEW
Since the trial court ruled as a matter of law in this case, the appellate court will
accord no deference to the trial court's decision and will review for correctness. Krantz
vs. Holt, 819 P.2d 352, 353 (Utah 1991).
ISSUE PRESERVED FOR APPEAL
This issue was preserved for appeal in Antenette Munford's Memorandum in
Opposition to Alliance Funding's Motion for Release of Funds and Supplemental
Memorandum Re: Release of Excess Proceeds. (R. 31 and 87.)
STATEMENT OF CASE
Alliance Funding Company ("Alliance") was a junior lienholder secured by
property located at 2793 South 3095 West, West Valley City, Utah 84119 (the
"Property"). When the senior lienholder foreclosed on the senior lien against the
Property, Alliance bid at the trustee's sale on its own behalf, rather than bidding in the
junior lienholder debt. Alliance was the successful purchaser, purchasing the Property for
1

$17,932.41 in excess of the amount owed to the senior lienholder. The senior lienholder
then deposited the $17,932.41 in excess proceeds with Third District Court, pursuant to
Section 57-1-29, Utah Code Annotated, and Rule 4-507, Utah Rules of Judicial
Administration. Both Alliance and Antenette Munford, the owner of the Property at the
time of the trustee's sale, moved the court for an award of the excess proceeds. The trial
court awarded the excess proceeds to Alliance, in preference to Antennette Munford.
From that ruling, Antennette Munford brought this appeal.
STATEMENT OF FACTS
1.

On June 9, 1998, the real property located at 2793 South 3095 West, West

Valley City, Utah 84119 (the "Property") was sold at a nonjudicial trustee's sale
foreclosing a Trust Deed and Note held by Zions Mortgage Company, which was a valid
first lien on the Property (the "Senior Lien.") (R. 96.)
2.

At the time of the trustee sale, Alliance Funding Company ("Alliance") held

a Deed of Trust and Note, which was a valid second lien on the Property (the "Junior
Lien"). (R. 96.)
3.

At the trustee's sale, Alliance was the highest bidder and purchased the

Property for $17,932.41 in excess of the amount owed the Senior Lienholder. (R. 96.)
4.

Alliance purchased the Property at the foreclosure sale on its own behalf,

and did not bid in any of the Junior Lienholder debt. (R. 96.)
5.

As of the date of the foreclosure sale, Alliance was owed $47,882.50 on the

Junior Lien. (R. 18.)
2

6.

On July 21, 1998, the trustee for Zions Mortgage Company deposited

excess sale proceeds of $17,932.41 with the Court. (R. 96.)
7.

On August 28, 1998, Alliance filed a Motion for Release of Funds, seeking

an award of the $17,932.41 in excess proceeds on deposit with the Court. (R. 17.)
8.

Antenette Munford, the "foreclosed out" property owner, opposed that

motion and made her own claim to those proceeds. (R. 31.)
9.

On January 15, 1999, the trial court awarded the excess proceeds to

Alliance. (R. 101.)
SUMMARY OF ARGUMENT
This case raises a question of first impression as to whether the "one-action" rule
prohibits a junior lienholder from purchasing property on its own account at a foreclosure
sale held by the senior lienholder, and then recouping the "excess proceeds" under the
"sold out" junior lienholder exception to the "one-action" rule. This case involves two
competing claims for $17,932.41 in "excess proceeds" deposited with the Court following
a nonjudicial trustee's sale by the senior lienholder. Alliance was the junior lienholder
and purchased the Property at the trustee's sale for $17,932.41 in excess of the amount
owed the senior lienholder. Under the "sold out" junior lienholder exception to the oneaction rule, a junior lienholder has no obligation to bid at a trustee's sale held by the
senior lienholder. However, if the junior lienholder does bid at the foreclosure sale, that
exception does not apply. Because Alliance did not bid in the junior lienholder debt at
the trustee's sale, but instead purchased the Property on its own account, Alliance is now
3

barred by the one-action rule from further pursuing the junior lienholder debt.
Accordingly, Alliance is barred from recovering the excess proceeds.

ARGUMENT
I. ALLIANCE'S CLAIM IS BARRED UNDER THE ONE-ACTION RULE,
A. Procedure for disposing of Excess Proceeds.
After holding a nonjudicial trustee's sale, the trustee is required to apply the sale
proceeds first to "costs and expenses of the sale," second to "payment of the obligation
secured by the trust deed" and third to the "person or person's legally entitled thereto:"
The trustee shall apply the proceeds of the trustee's sale, first, to the costs
and expenses of exercising the power of sale and of the sale, including the
payment of the trustee's and attorney's fees actually incurred not to exceed
the amount which may be provided for in the trust deed, second, to payment
of the obligation secured by the trust deed, and the balance, if any, to the
person or persons legally entitled thereto, or the trustee, in his discretion,
may deposit the balance of such proceeds with the county clerk or the
county in which the sale took place. Upon depositing such balance, the
trustee shall be discharged from all further responsibility therefor and the
county clerk shall deposit the same with the county treasurer subject to the
order of the district court of said county.
Utah Code Annotated, Section 57-1-29.
The trustee may "deposit the balance of such proceeds with the county clerk," whereupon
the trustee is "discharged from all further responsibility therefore." Id. In this case, the
trustee for Zions First National Bank deposited $17,932.41 in excess proceeds from the
trustee's sale of the Property with Third District Court.
Upon depositing the excess proceeds with the Court, Rule 4-507 of the Utah Rules
of Judicial Administration sets forth the procedure for disposing of the excess proceeds:
4

(1) At the time of depositing with the Clerk of the Court any
proceeds from a trustee's sale in accordance with the Utah Code Ann.
Section 57-1-29, the trustee shall file an affidavit with the clerk setting forth
the facts of the deposit and a list of all known claimants, including known
addresses. The clerk shall notify the listed claimants within 10 days of
receiving the affidavit of deposit.
(2) Any claimant may then file a petition for adjudication of priority
to these funds and request a hearing before the court. The petitioner
requesting the hearing shall give notice of the hearing to all claimants listed
in the trustee's affidavit of deposit and any others known to the petitioner.
All persons having or claiming an interest must appear and assert their
claim or be barred thereafter.
(3) Pursuant to the determination hearing, the court will establish the
priorities of the parties to the trustee's sale proceeds and enter an order with
the clerk of the court or county treasurer directing the disbursement of funds
as determined.
Rule 4-507, Utah Rules of Judicial Administration.
In this case, notices were mailed as required by that Rule and Alliance and Antenette
Munford both filed claims for the excess proceeds. Pursuant to Rule 4-507(3), the trial
court awarded the excess proceeds to Alliance.

B. The one-action rule.
Under the "one-action rule," there can be but "one action" for the recovery of debt
secured by a mortgage1 on real property:
There can be one action for the recovery of any debt or the enforcement of
any right secured solely by mortgage upon real estate which action must be
in accordance with the provisions of this chapter.
Utah Code Section 78-37-1.
The "one-action rule" dictates the "procedure by which a creditor must collect a debt in
!

The one-action rule applies to trust deeds as well as mortgages. First Security Bank of
Utah v. Felger, 658 F. Supp. 175, 181 (D. Ut. 1987).
5

the case of a debtor's default" where the debt is secured by real property. City Consumer
Services, Tnc. vs. Peters, 815 P.2d 234, 235 (Utah 1991).
Under the one-action rule, the creditor "must rely upon his security before
[otherwise] enforcing the debt." Id. at 234 (citing Roseleat Corp. v. Chierighino, 378
P.2d 97, 98 (Calif. 1963) (Emphasis in original.); see also Bank of Ephraim vs. Davis,
581 P.2d 1001 (Utah 1978) ("[T]he security must be exhausted as to quantity and value,
before resort to other property of the debtor can be had, for payment of the debt." Id. at
1003.) Where a creditor fails to first exhaust the security, he is precluded from pursuing
other remedies to satisfy the debt. Lockhart Co, vs. Equitable Realty, Inc., 657 P.2d 1333
(Utah 1983) ("[T]he plaintiff/mortgage [must] show the security has been foreclosed and
sold or otherwise lost by no fault of plaintiff prior to commencement of action on the
note." Id. at 1336.)
In this case, Alliance purchased the Property for its own account at the senior
lienholder foreclosure sale. Because Alliance failed to first "exhaust" the security by
bidding in its junior lienholder debt at the trustee's sale, Alliance is now barred from
pursuing any other remedy to satisfy its debt, to wit: Alliance is barred from recouping
the excess proceeds.
C The "sold out" junior lienholder exception does not apply.
The "sold out" junior lienholder exception does not apply in this case because
Alliance bid (and purchased the Property) on its own behalf at the senior lienholder
foreclosure sale. Under the "sold out" junior lienholder exception, where a senior
6

lienholder forecloses on the senior lien, the junior lienholder is not required to bid at the
trustee's sale in order to "exhaust its security:"
[T]he one-action rule does not apply to sold-out juniors.... We reason that
failure to participate in the senior's foreclosure is not a "fault" on the part of
the junior.... Therefore, once the senior ha[s] exhausted the security, the
junior [is] free to proceed on its note.
City Consumer Services, Inc. vs. Peters, 815 P.2d 234, 236 (Utah 1991).
Where the junior lienholder does not bid at a foreclosure sale held by the senior
lienholder, the security is "exhausted" through "no fault" of the junior lienholder. Id. at
234. The trustee's sale renders the property "exhausted or valueless" through no fault of
the junior lienholder, and the one-action limitation does not apply. Id. at 237. "However,
if the security is lost or disposed of because of any failure or neglect of the creditor, he
deprives himself both of the right to foreclose on the security and to seek a deficiency
from the debtor." Utah Mortgage & Loan Company v. Black, 618 P.2d 43, 45 (Utah
1980).
In this case, Alliance does not fall within the "sold out" junior lienholder exception
to the one-action rule. Alliance not only bid at the trustee's sale, but purchased the
Property on its behalf for $17,932.41 in excess of the amount owed the Senior
Lienholder.
Alliance cannot claim that the security was lost through "no fault" of its own since
Alliance purchased the Property at the trustee's sale. The "sold-out" junior lienholder
exception to the one-action rule does not apply to a junior lienholder that bids and
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purchases the security at the senior Henholder trustee's sale. Therefore, in this case, the
"sold out" junior Henholder exception does not apply and Alliance's claim for the excess
proceeds is barred by the one-action rule.

D. Loss of protections.
Ordinarily, Section 57-1-32, Utah Code Annotated, provides a debtor whose
property has been sold at a trustee's sale with two protections: 1) any action for a
deficiency judgment must be brought v/ithin three months after the trustee's sale, 2) any
deficiency judgment is limited by the fair market value of the property;
At any time within three months after any sale of property under a trust
deed, as hereinabove provided, an action may be commenced to recover the
balance due upon the obligation for which the trust deed was given as
security, and in such action the complaint shall set forth the entire amount
of the indebtedness which was secured by such trust deed, the amount for
which such property was sold, and the fair market value thereof at the date
of sale. Before rendering judgment, the court shall find the fair market
value at the date of sale of the property sold. The court may not render
judgment for more than the amount by which the amount of the
indebtedness with interest, costs, and expenses of sale, including trustee's
and attorney's fees, exceeds the fair market value of the property as of the
date of the sale. In any action brought under this section, the prevailing
party shall be entitled to collect its costs and reasonable attorney fees
incurred in bringing an action under this section.
Utah Code Annotated, Section 57-1-32.
In City Consumer Services, Inc. vs, Peters, 815 P.2d 234, 235 (Utah 1991), this Court
held that Section 57-1-32 does not apply to a "sold out" junior Henholder. If Alliance is
treated as a "sold-out" junior Henholder, Alliance has now obtained the security and
avoided both of the statutory limitations that would otherwise apply.

8

1.

Avoiding the "fair market value" limitation. If Alliance is treated as a "sold

out" junior lienholder in this case, Alliance can now pursue its junior lienholder debt and
"not [be] limited by the fair market value provisions of section 57-1-32." Peters, 815
P.2d at 239. Under the "fair market value" limitation, in any subsequent action by the
creditor for a deficiency judgment, the Court may not render a deficiency judgment for
more that the amount by which the amount of the indebtedness "exceeds the fair market
value of the property as of the date of the sale." Utah Code Annotated, Section 57-1-32.
If Alliance is treated as a "sold-out" junior lienholder, Alliance can now pursue the
debtor for the balance owed on the junior lien, and the debtor cannot raise a defense that
Alliance purchased the Property at the trustee's sale for less than fair market value. On
the day of the trustee's sale, the debt owed on Alliance's junior lien was $47,882.50.
Therefore, after deducting $17,932.41 in excess proceeds, Alliance still has a claim for
$29,998.09. Alliance now has the security, has the excess proceeds and is entitled to
recover the balance due on its junior lienholder debt, irrespective of whether Alliance
purchased the Property for "fair market value." Such a result clearly circumvents the
intended "fair market value" limitation under Section 57-1-32.
2.

Avoiding the three-month statute of limitations. If Alliance is treated as a

"sold out" junior lienholder, Alliance can also pursue the debtor and not be limited by the
three-month statute of limitations contained in Section 57-1-32. Peters, 815 P.2d at 239.
Under Section 57-1-32, Utah Code Annotated, any subsequent action for a deficiency
judgment must be brought "within three month after" the trustee's sale.
9

If Alliance is treated as a "sold out" junior lienholder, Alliance still has the full sixyear statute of limitations within which to sue the debtor for the balance due under the
note. Again, such a result circumvents the intended short statute of limitation for
deficiency judgment actions. If the trial court's ruling is allowed to stand, by bidding on
its own behalf, rather than bidding in the junior lienholder debt, Alliance has obtained the
security, has obtained the excess proceeds and has avoided the statutory restrictions that
would otherwise apply. Alliance now has six years to sue the debtor for the $29,998.09
still owing on the junior lienholder debt. Again, such a result clearly circumvents the
intended three-month statute of limitations on deficiency judgment actions.

E. Chilling effect on bidding.
The "game" Alliance is playing also has a chilling effect on other bidders at the
trustee's sale. Where other bidders are aware that another bidder is also a junior
lienholder, but is not bidding in its junior lienholder debt, they will be quick to realize that
the junior lienholder has an advantage they do not have and therefore will not
aggressively bid at the sale. The junior lienholder bidding on its own behalf can
immediately recoup all of the sale price it pays in excess of the amount owed the senior
lienholder, take possession of the security and still retain its right to pursue the debtor,
unfettered by the "fair market value" limitation or the three-month statute of limitations
imposed by Section 57-1-32. Because there is not a "level playing field," other bidders
will realize that their chance of being the successful bidder is slim, will not bid
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aggressively, and will allow the junior lienholder to purchase the property for a "song."2
CONCLUSION
At the senior lienholder's foreclosure sale, Alliance had the option of bidding in
the junior lienholder debt or bidding on its own account. Alliance cannot have it both
ways. Alliance cannot bid (and purchase the Property) on its own account at the senior
lienholder foreclosure sale and then recoup the excess proceeds as a "sold out" junior
lienholder. By bidding and purchasing the Property at the trustee's sale, Alliance lost its
status as a "sold out" junior lienholder and is barred under the one-action rule from
further pursuing the junior lienholder debt. Accordingly, the trial court should be
reversed and the excess proceeds, together with pre-judgment interest from the date of
disbursement to Alliance, should be awarded to Antenette Munford.
DATED this

M

day of October, 1999.

uissell A. Cline
Attorney for Appellant

2

There is evidence that this is exactly what happened in this case. Although the Property
recently appraised for $110,000, Alliance was able to purchase the property at the trustee's sale
for $66,000.
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THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, STATE OF UTAH
In the Matter of the Foreclosure of the
Property located at 2793 South 3095
West, West Valley City, Utah 84119.
Formerly Owned by Antenette Munford

ORDER
Civil No. 980907200
Judge Hilder

This matter came regularly for hearing on November 10,1998 pursuant to
Alliance Funding Company's Verified Motion for Release of Funds, the honorable
Robert Hilder presiding. Judy Jorgensen, counsel for Alliance Funding Company
("Alliance"), was present. Antenette Munford was present and represented by
counsel, Russell A. Cline. The Court, having heard oral argument and having
reviewed the pleadings and memoranda on file herein and for good cause
showing, herebyfindsthat Alliance is a junior lienhoider and that it is entitled to
the excess sale proceeds realized from the foreclosure sale. Alliance's Motion
for Release of Funds is granted.

IT IS HEREBY ORDERED that the Clerk of the Court shall forthwith
release and disburse the funds held in trust by the Court by mail to Lundberg &
Associates in the amount of $17,932.41, which includes attorney fees.
DATED this A^av

of D^ember^r%8r
BY THE

Approved as to f<

(ussell A. Cline
Attorney for Antenette Munford

